UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)
THE CHRISTIAN CIVIC LEAGUE )
OF MAINE, INC. )
Plaintiff, )
) Civil Action No. 06-0614 (LFO)
V. ) (Three-Judge Court Requested)
)
FEDERAL ELECTION COMMISSION, )
)
Defendant. )

)
)

MEMORANDUM OF LAW IN SUPPORT OF MOTION OF SENATOR JOHN
MCCAIN, SENATOR RUSSFEINGOLD, REPRESENTATIVE CHRISTOPHER
SHAYS, REPRESENTATIVE MARTIN MEEHAN AND
REPRESENTATIVE TOM ALLEN TO INTERVENE ASDEFENDANTS

Introduction

This memorandum supports the motion of Senator 3d®ain, Senator Russ Feingold,
Representative Christopher Shays, RepresentativeénMdeehan, and Representative Tom
Allen to intervene in this action as of right, pussat to Section 403(b) of the Bipartisan
Campaign Reform Act of 2002 ( “BCRA” or “Act”) arfeederal Rule of Civil Procedure
24(a)(1). Three of the five Movants herein (Sen&oCain, and Representatives Shays and
Meehan) were recently granted leave to intervelWigtonsin Right to Life v. FEGlo. 04-
1260 (Minute Order entered March 23, 2006), a paseling in this Court that raises nearly
identical issues to those present here. Mored¥evants Senator McCain, Senator Feingold,

Representative Shays, and Representative Meeharaligreviously participated in this Court



as intervenors defending the constitutionality eftain provisions of BCRA. SeédcConnell v.
FEC, 251 F. Supp. 2d 176 (D.D.C. 2003)(three-judgety@if'd in part and rev'd in parb40
U.S. 93 (2003)seeOrder of May 3, 2002, 2004 U.S. Dist. LEXIS 22496D.C. May 3, 2002)
(granting intervention). Representative Allenusrently a candidate for federal office in Maine,
where plaintiff Christian Civil league of Maine,dn(*CCL") is based. Affidavits in support of
this motion accompany this filing, as does a prepgo&nswer to Plaintiff's Verified Complaint
for Declaratory and Injunctive Relief.

1. Rule 24(a)(1) of the Federal Rules of Civil Proaedorovides that “[u]pon
timely application anyone shall be permitted t@méne in an action . . . when a statute of the
United States confers an unconditional right temmne[.]” Section 403(b) of BCRA grants
these Movants just such a right with respect te $hit:

INTERVENTION BY MEMBERS OF CONGRESS.---In any agatitcn which the
constitutionality of any provision of this Act onpamendment made by this Act
is raised (including but not limited to an actiagsdribed in subsection (a)d,
“any action,” such as this one, “brought for deatary or injunctive relief to
challenge the constitutionality of any provisiontlois Act or any amendment
made by this Act”]), any member of the House of iRepntatives . . . or Senate
shall have the right to intervene either in suppdr opposition to the position
of a party to the case regarding the constitutipnaf the provision or
amendment.

This is an “action . . . brought for declaratoryigunctive relief to challenge the

constitutionality of” Section 203 of BCRA. Movardsek “to intervene . . . in ... opposition to

the position of” plaintiff. Accordingly, Movantsave a statutory right to intervene in this action

as of right, as the three-judge court concluded when it gchimtervention to Senator McCain

! See generall$ James Wm. Moore et aMoore’s Federal Practic& 24.02 (3d ed.

1997); 7C Charles Wright et akederal Practice and Procedu&1906 (1986 & Supp. 2001).



and Representatives Shays, Meehan, and Tammy Batdvntervene itWisconsin Right to Life
v. FEC No. 04-1260 (Minute Order entered March 23, 2006)

2. Movants’ intervention motion is timely in the cirbgtances here. The
complaint in this case was filed on April 3, 206t 14 days ago. Movants have not delayed in
filing this motion to intervene. Moreover, Movarttitave conferred with defendants in order to
ensure that Movants are aware of ongoing procesdiatyveen the original parties, including the
agreed-to motion to expedite discovery and brieficigedule on the plaintiff's pending motion
for preliminary injunction.

3. No party will be prejudiced by Movants’ intervemntio Discovery is only just
beginning, and Movants do not intend to seek atgydsf the planned discovery or any other
deadlines set by the Court or established by thizepd Moreover, no hearings or status
conferences have yet to occur in this case.

4. Pursuant to LCVR 7(m), Movants have conferred withnsel for the plaintiff
and defendant with respect to this motion. PlHiopposes this motion, while the defendant
FEC consents to the motion.

5. There is an open question whether an intervenifgndant who has a
statutory right to intervene must demonstrate Agtil standing, and Movants may well not
need to establish Article Il standing hei®ee Diamond v. Charle476 U.S. 54, 62-64 (1986)
(suggesting that an intervening defendant need@mibnstrate the existence of an independent

Article Il case or controversy between the pldfatand the moving intervenors if such a case or

% To that end, Movants have also filed today an sitjpm to plaintiff's motion for a preliminary
injunction, which is being timely submitted by thgplicants for intervention. That response
also addresses the plaintiff’'s pending motion tosatidate a hearing on the motion for a
preliminary injunction with a trial on the meritghich Movants oppose.



controversy exists between the plaintiffs and thened defendant, but reserving the question);
Ruiz v. Estellel61 F.3d 814, 832 (5th Cir. 1998) (concluding thdicle 11l does not require
intervenors to possess standinggsociated Builders & Contractors v. Perty6 F.3d 688, 690
(6th Cir. 1994) (same) niguez v. State of Arizon@39 F.2d 727, 731 (9th Cir. 1991) (same);
Chiles v. Thornburgh865 F.2d 1197, 1212 n.16 (11th Cir. 1989jted States Postal Serv. v.
Brennan 579 F.2d 188, 190 (2d Cir. 1978) (same). TherCaiuAppeals for the D.C. Circuit
has concluded that an intervening defendant mishlesh standing in certain contexiSee,

e.g, Rio Grande Pipeline Co. v. FERC78 F.3d 533, 539-40 (D.C. Cir. 1999) (concludimat
Article Il standing is a prerequisite to interviemt under 28 U.S.C. § 2348). But a three-judge
court more recently explained that the court ofesgde had not addressed whether demonstration
of Article Il standing is required where a statptevides for intervention as of right, as is the
case hereMcConnell v. FEC2004 U.S. Dist. LEXIS 22496, at *9 (D.D.C. MayZ002). In
contrast to the statute at issudrilo Grande PipelineCongress left no ambiguity in its intent to
allow certain parties, including these Movantsuanonditional right to intervention in this case.
Moreover, to the extent a live case or controvatsyady exists in this case, Article Il dictates
are satisfied.

6. In any event, some or all of the Movants have Aegtld standing under the
standards set forth by the three-judge couMaConnell v. FECsupra and by the Court of
Appeals for the D.C. Circuit iBhays v. FEC414 F.3d 76, 84-95 (D.C. Cir. 2005). “As opposed
to members of the general public, the movants aas@ncrete, direct, and personal stake—as
candidates and potential candidates—in the outafraeconstitutional challenge to a law
regulating the processes by which they may attiioed” McConnell 2004 U.S. Dist. LEXIS

22496, at *9. IrShays v. FECmoreover, the court of appeals concluded thataastiffs in that



case, Movants Shays and Meehan had demonstratetingfdbecause an adverse ruling would
“depriv[e] the Congressmen of their right to reétat contests conducted in accordance with
[BCRA].” 414 F.3d at 92see alsd®hays v. FEC337 F. Supp. 2d 28, 45 (D.D.C. 2004)
(explaining that plaintiffs Shays and Meehan hading because “the rights they seek to
vindicate—in essence, to campaign in a regimertflgcts Congress’ mandate as articulated in
the BCRA—are legally cognizable®).

7. Representative Tom Allen, a Member of the HousRepresentatives from
Maine, is a direct participant in the electoralqess in Maine. Plaintiff is a Maine-based
organization that has alleged that it intends tobroadcast advertisements that refer to “clearly
identified candidates for federal office” and tiail[] ...within the electioneering
communication prohibition periods before futurenpatry and general elections in Mainel[.]”
Plaintiff's Verified Complaint for Declaratory aridjunctive Relief at J 16. As an officeholder
and candidate for office in Maine, RepresentatilerAthus faces a significant risk that
corporate money will be used to pay for advertisge an attempt to influence federal

elections in which he is a candidate, includingupeoming election in November 2006.

3 See also Buchanan v. FEC12 F. Supp. 2d 58, 65 (D.D.C. 2000) (“Precluding
candidates from challenging [election] rules uritterFECA would leave few othersto do so . . .
. Itis relatively self-evident that the peoplemlirave the most to gain and lose from the criteria
governing [the electoral process] are the candsdidwemselves.”)see also Vote Choice, Inc. v.
DiStefang 4 F.3d 26, 37 (1st Cir. 1993) (“[S]Juch an impawtthe strategy and conduct of an
office-seeker’s political campaign constitutes @y of a kind sufficient to confer standing.”);
Meek v. Metropolitan Dade Count985 F.2d 1471, 1480 (11th Cir. 1993) (interveri@ad an
interest in “maintaining the election system thateyned their exercise of political power, a
democratically established system that the distoctt’'s order had altered”). Moreover, except
to the extent that CCL has conclusively disavowegl challenge to the reporting requirements
for electioneering communicatiorsgeVerified Complaint for Declaratory and InjunctiRelief

at 1 34, Movants also have informational standmegause whether a communication is covered
by Title 1I-A determines whether it is subject lketcomprehensive disclosure provisions of 2
U.S.C. 8 434(f) governing electioneering communacet. See Akins v. FEG24 U.S. 11, 20-

23 (1998).



Indeed, plaintiff CCL’'s complaint also states thantends to run these ads “and materially
similar ads in the future” (Plaintiff's Complaint §15),including during the period 60 days
before the general election in November 2006. dafitaon, plaintiff also alleges that it intends to
run other ads in the future that reference fedmaatlidates by name, and has made clear that it
may run ads directed at candidates’ stands onadbBnge of issues, from “abortion” to
“regulation of sexual predators” to “gambling” tthé freedom to advance [CCL’s] issues in the
public forum[.]” Id. Representative Allen wants to run in electiorasfipipate in a political
system, and serve in a government in which aligpants comply with the reasonable
restrictions placed on “electioneering communiaaiocand in which corporate funds are not
used to influence federal elections.

8. Because Representative Allen plainly has standlingnot necessary for this
Court to determine whether Senators McCain, anddgédd, or Representatives Shays and
Meehan also have standin§ee Buckley v. Valed24 U.S. 1, 12 (1976) (Article Il “case or
controversy” requirement satisfied because “attlsasie of appellants ha[d] a sufficient
personal stake” in the case). Yet, even if therOaare to engage in this separate inquiry, there
is reason to believe that each of the proposedvieters can satisfy Article Il dictates.

9. Plaintiff is far from clear with respect to theietlsought in this case. Plaintiff
has sought a declaration that BCRA is unconstmati@as applied to the particular
“electioneering communications” that plaintiff seek run in 2006 and a declaration that any
future “electioneering communications” that CCL ns@ek to run in the future that meet CCL’s
test for “grass-roots lobbying” are also exemphf®BCRA. SeeVerified Complaint for

Declaratory and Injunctive Relief at 13.



10. To the extent plaintiff seeks a decision that disthes a binding test that will
generally apply in future federal elections, SersmaddcCain and Feingold, as well as
Representatives Shays and Meehan, have standaui i€currently, or intends in the future to
be, a candidate for federal office, and each lsisoag interest in running in elections,
participating in a political system, and servingigovernment in which all participants comply
with the reasonable restrictions placed on “ele&eying communications” and in which
corporate funds are not used to influence fedéeatiens. Thus, to the extent plaintiff seeks a
sweeping and definitive ruling regarding how BCRAIsctioneering communications rules will
apply in future races, each of the proposed intekg&ehas “a concrete, direct, and personal
stake—as candidates and potential candidates—ioutteme of a constitutional challenge to a
law regulating the processes by which they mayrattdiice.” McConnel|l 2004 U.S. Dist.
LEXIS 22496, at *9.

11. In assessing an as-applied constitutional challsngh as this one, facts are
critical. If permitted to intervene, Movants agregh the defendant FEC that “many of the
allegations in CCL’s complaint and preliminary ingion motion contain little or no detail and
the Commission has had no opportunity to test ttieough discovery.” FEC’s Agreed-To
Emergency Motion For Expedited Discovery at 1. M/khere has been extremely limited and
expedited discovery in this case thus far, thaitéidhdiscovery appears to bear only on issues
raised by the motion for preliminary injunctiondafocuses on the proposed ads that plaintiff
desires to run just prior to the June 13 primaegébn. Plaintiff has also stated that it intetmls
run these, or similar, ads in the 2006 generatiele@and in future elections. There will also be a
need to conduct discovery of the facts as theyadtaads plaintiff intends to run in the general

election, where candidate Snowe (as well as ot#taral candidates, including Movant



Representative Tom Allen) will likely have oppositi Such discovery would go beyond those
matters raised in the pending motion for a prelanynnjunction, such as the use of PACs by
plaintiff in prior elections, and the likelihoodahplaintiff will run ads referencing candidate
Snowe’s position on the Marriage Protection Amenainsence, as plaintiff has stated, a vote for
cloture on that issue is expected in early Juné&2®aintiff's Complaint at 3, 9. The bottom
line is that even if the three-judge court grahts plaintiff's request for a preliminary injunction
further discovery will need to occur before thise@an be decided on the merits. Consistent
with the final sentence in section 403(b) of BCRAgvants represent to this Court that they will
strive to avoid duplication of effort and to reduitiggation burdens.

12. For these reasons, Movants respectfully requesthbaCourt grant their
motion to intervene as defendants as of right.

Dated this 17 day of April, 2006.

Movants also meet the criteria for permissivennention under Fed. R. Civ. P. 24(b)(2).
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